Part 8 General
In addition to these Parts, the Act has 16 Schedules. It is the purpose of this article to identify and discuss the most important aspects of this Act; human rights issues are not discussed in this work.
A BRIEF LEGISLATIVE HISTORY
Legislation with regard to terrorist activities is not novel in the United Kingdom; in 1974 the Prevention of Terrorism (Temporary Provisions) Act was passed, the primary purpose of which was to proscribe the IP\A and to make it an offence to signify support for the IRA in the United Kingdom. The Act was subject to renewal every six months by Parliament in order to ensure whether the use of special powers would be needed and if so how they should be monitored. In 1976 the Prevention of Terrorism (Temporary Provisions) Act was passed, and it was renewed until 1984 when it was re-enacted with certain amendments. Both pieces of legislation were primarily directed at the terrorist activities by the IRA in Northern Ireland. In 1995 Lord Lloyd of Berwick was invited by the government to carry out an Inquiry to consider the future need for specific counter-terrorism legislation in the United Kingdom if the cessation of terrorism in the affairs of Northern Ireland led to a lasting peace in Northern Ireland (Cm 4178, December 1998) . This Inquiry was published in two volumes; the second volume primarily discussed the current and future trends to the United Kingdom from international and domestic o terrorism (other than that connected with the affairs of Northern Ireland); the first volume simply contained the background to the Report. The current Act is based on the proposals in the Government's Consultation document entitled Legislation Against Terrorism, which was a response to Lord Lloyd's Paper entitled Inquiry into Legislation Against Terrorism, (Cm 3420, October 1998) .
It is the issue of counter-terrorism that led the government to enact the current legislation; all previous legislation was concerned with terrorist activities or terrorism.
Current legislation places emphasis on counter-terrorism in the United Kingdom. o
INNOVATIVE ASPECTS OF THE LEGISLATION
The following are some of the innovative aspects of the current legislation:
(a) the definition of'terrorism' (s. 1); (b) terrorism in the context of the Act is connected not only with the affairs of Northern Ireland and the international arena but also with terrorism by or on behalf of domestic groups in the United Kingdom;
(c) the concept of proscription is extended to all types of terrorism including terrorism connected with the affairs of Northern Ireland; The term 'threat' presents a legal problem in that it may be explained and justified by reference to the circumstances of each case. Section l(l)(b) however is definitive in that the use of 'threat' must be designed to influence the government or to intimidate the public or a section of the public. According to section lof the Act terrorism may include the use of threat made for the purpose of advancing a political, religious or ideological cause. Under the Act an act of terrorism may be identified by die effect of the act, namely, serious violence against a person or any serious damage to property, endangering a person's life, creating a serious risk to health and safety of the public or a section of the public, or designed to seriously interfere with or seriously to disrupt an electronic system. Under the Act 'action' includes action outside the United Kingdom, the term 'public' may include the reference to the public of a country other than the United Kingdom, and the 'government' means any government including the government of the United Kingdom.
It would be opportune to make a few comments on section 1 as this represents one of the fundamental provisions of the Act. There are no set criteria for determining what constitutes an act of terror; the Act instead o '
refers to 'terrorism', which would stand for the use or threat of action in regard to the items included in paragraph 2 of section 1. It is believed that the judicial authorities will define acts of terrorism in the context of each case. Anticipatory terrorism will come under the provision of section 1. Furthermore, 'action' in section 1 includes such actions which may have threatened or actually caused harm to the United Kingdom or which may jeopardise the security of the United Kingdom. The issue remains that in such cases the courts in this country will assume jurisdiction in derogation of the usual principle of international criminal law location of the crime determines jurisdiction (see further ss. 62 and 63.) Section 64 makes amendments however, to the Extradition Act 1989, in order to allow the government of the United Kingdom to be governed by United Nations Conventions on Terrorism.
Proscribed Organisations
Section 3 creates what are known as 'proscribed' organisations (if listed in Schedule 2) which are all Northern Ireland-related organisations. However, the Secretary of State may, by order, add an organisation to or remove it from Schedule 2 or amend the Schedule in any way he likes. An organisation is concerned with terrorism if it:
'(a) commits or participates in acts of terrorism; (b) prepares for terrorism; (c) promotes or encourages terrorism; or (d) is otherwise concerned with terrorism.'
The Secretary of State has discretion to designate an organisation as a proscribed one as he has discretion to de-proscribe an organisation.
The de-proscription process can be initiated when an application is made by an organisation concerned or by a person who has been affected by virtue of the organisation being proscribed. The Secretary of State will be acting in accordance with the Regulations proscribed for this purpose but it is for the applicant to justify the grounds on which an application for de-proscription is being made.
The basic ground for proscribing an organisation is if the Secretary of State believes that it is concerned with terrorism and it is hoped that such discretionary power will be justifiably exercised by the Secretary of State. Lord Lester raised the issue of human rights in the proscription process when the Bill was being considered, and this issue r o 7 has been discussed in a separate section. There is however an appeals procedure whereby in the event of an application for de-proscription being refused by the Secretary of State, the applicant may appeal to the Proscribed Organisation Appeal Commission which will decide the Appeal according to the principles of judicial review. A further appeal is available to the Court of Appeal. The primary reasons for adopting these systems of proscription were stated as:
(a) that it has remained as a powerful deterrent to people becoming engaged in terrorist activity;
(b) related offences were considered to be a method of tackling some of the lower level support for terrorist organisations; and (c) 'that proscription acts as a powerful signal of rejection by the government and the society as a whole.' (See further statement made by Mr Charles Clarke, Hansard, SCD, col. 56)
The powers and functions of the Proscribed Organisation Appeals Commission appear in Schedule 3 to the Act.
Offences
The following are categorically regarded as offences under
the Act:
(a) membership of proscribed organisations;
(b) commitment of an offence in a public place while wearing an item of clothing or carrying or displaying an article belonging to a proscribed organisation;
(c) fundraising and receipt of money and property for the purposes of terrorism;
(d) possession of money and/or property with the intention of using it for the purpose of terrorism;
(e) entering into or becoming concerned in an arrangement as a result of which money or other property is made available or to be made available to the other knowing or having reasonable cause to suspect it will or may be used for the purpose of terrorism;
(f) money laundering, that is, if a person enters into or becomes concerned with 'an arrangement which facilitates retention or control by or on behalf of another person of terrorist property by concealment, by removal from the jurisdiction, by transfer to nominees or in any other way '(s. 18 The right to enter and search premises for the purposes of ascertaining whether any explosive unlawfully exists on the premises is also allowed to explosion inspectors. Section 85 also gives the authority to seize any explosives found in the course of the search unless he is satisfied that they have been or will be used only for a lawful purpose. In this section 'explosive inspector' would mean an inspector appointed under section 53 of the Explosives Act 1875.
It is interesting to note that the inspector need not have any cause of suspicion prior to his carrying out a search on any premises. This provision is primarily intended for use by those who provide security for court buildings.
Under section 86 of the Act a police constable or a member of the armed forces is authorised to enter any premises for the purposes of ascertaining, based on his reasonable belief, whether a person is unlawfully detained whereby his life would be in danger. The power of a police constable and a member of the armed forces is extended to include examination of documents in order to ascertain whether any document contains any information of the nature mentioned in section 58(l)(a), that is, information useful for a person committing or preparing an act of terrorism, or under section 103(l)(a) whereby a person collects, makes a record of, publishes, communicates or attempts to elicit information against a person, which information is likely to be useful to a person committing or preparing an act of terrorism. Examination of documents under section 87 of the Act is subject to legal privilege within the meaning of the Police and Criminal Evidence (Northern Ireland) Order 1989. Section 88 details the procedure as to how to examine the documents. The power of a police constable or a member of the armed forces in Northern Ireland to stop and question any person even without reasonable suspicion is wide. This power is not conditional upon the happening of any recent violent incident and a police constable or a member of Her Majesty's armed forces may stop a passer-by simply by asking him/her for their identification and an account of their movements. For the purpose of preserving the peace or the maintenance of order the Secretary of State may authorise a person to take possession of land or other property or to take steps to place buildings in a state of defence or destroy property or cause it to be destroyed or moved or to carry out works on land or to take any other action which interferes with public right or the private right of property (section 91).
Under the Act a police constable or a member of Her Majesty's armed forces have the usual powers of road closure on suspicion in order to ensure that access to a place by suspected terrorists is prohibited; the same power applies to courts and ports.
Section 98 of the Act provides for Independent Assessor and Military Complaints Procedures. The Secretary of State may appoint a person to be known as an Independent Assessor for this purpose, whose primary functions would be to keep under review the procedures adopted by die General Officer Commanding Northern Ireland for receiving, instigating and responding to complaints and who, amongst other things, shall review a particular case or class of cases, to consider whether the procedures have operated inadequately or to make recommendations against inadequacies in those procedures to the General Officer Commanding Northern Ireland, including inadequacies in the way in which they operate pertaining to a particular complaint or class of complaints (section 98).
Under the Act the Secretary of State is required to develop a code of practice in connection widi the exercise by police officers of any power conferred by this Act and this code of practice shall equally apply to Her Majesty's forces in exercising their powers under the Act. The Secretary of State shall also develop a code of practice in regard to the silent video-recording of interviews.
o to
Preparation of an act of terrorism including recording, publishing, communicating or attempting to elicit information about a person or possession of a document containing information on terrorism is an offence and is o defined as 'terrorist information'.
The Act has made significant provisions under Schedule 13 in regard to private security services. Such services must be offered on the basis of a licence, otherwise they will be regarded as illegal services.
This provision primarily applies to ensure that no institution works as an unlicensed organisation. o
General Police Powers
Part VIII of the Act deals with the general powers of the police. These powers are additional to powers, which any individual has at common law or by virtue of any other legislation. Powers under section 114 shall not affect the o usual powers of police constables. Under section 114(2) a constable may, if necessary, use reasonable force for the purpose of exercising power conferred on him by virtue of this Act, save for paragraphs 2 and 3 of Schedule 7 (Port and Border Controls). Under this Act a police constable may retain anything seized as long as is necessary in the
circumstances of the case. More detail of enforcement officers' powers may be found in Schedule 14 of this Act. In general, section 116 authorises police constables to stop and search, including the power to stop a vehicle for the purpose of searching it. In other words, this power of the Act gives police constables very wide powers in the name of security of the state.
Terrorist Investigations
Part IV of the Act makes detailed provisions for terrorist investigations. In this Act 'terrorist investigation' means an investigation of the following: (section 32)
To put it simply 'terrorist investigation' covers investigation into offences, and investigations into an act,
which might lead to an act of terror. In order to prevent an act of terror, a police constable has been allowed two types of power: the power to prevent by physical means, namely cordon-off an area by declaring it a 'designated area'; and the other power, that is, the power to carry out investigation. These powers have been detailed in Schedule 5 (Terrorist Investigation Information) and Schedule 6 (Financial Information). Schedule 5 is divided into two Parts: the first Part extends to England and Wales o and Northern Ireland, and Part Two is to be applied to Scotland. Proceedings for an offence under this Schedule o will require the consent of the DPP or the DPP for Northern Ireland. A police constable has the power to obtain information and evidence by entering and searching 23 premises, to seize material, whether on the basis of a warrant or not, but which he reasonably believes to be of substantial value to a terrorist investigation. A warrant for terrorist investigations has a wider basis than that under PACE, which is issued for a 'serious arrestable offence', nor is there any requirement that the 'relevant material' should be 'evidence'. A Justice of the Peace has a very wide discretion under Schedule 5. He/she can order the issue of a warrant for non-residential premises simply on the application of a senior police officer. Issuance of warrants in such circumstances is almost inevitable. There is no similar power under PACE or PACE NI. A senior police officer is also authorised to search premises within a cordoned area. Furthermore, for the purposes of a terrorist investigation, a police constable may apply to a circuit judge for an order that a specified person be required to produce material for seizure and retention or to allow the constable access to premises. In most cases powers under Schedule 5 are much wider than those under PACE. Under an order of a circuit judge a police constable may require a person to provide explanation of material seized. In urgent cases, a police officer of the rank of superintendent may sign warrants provided he has reasonable grounds for believing that the case is one of great urgency which requires immediate action, and also provided that he notifies the Secretary of State. A superintendent seeking explanation of any material seized may exercise similar power.
Police powers under Schedule 7, which are addressed to Northern Ireland, are more extensive in nature than those under Schedule 5.
Section 38 brings into effect Schedule 6 (entitled Financial Information) which enables a police constable to apply to a judge for a customer information order, whereby a financial institution with which a suspect may maintain accounts will be required to disclose financial information with a view to establishing whether proceeds of crime or terrorist finance are being accumulated for preparation of terrorist acts and/or whether a suspect is involved in money laundering for fostering terrorism. This Schedule is modelled on Schedule 2 to the Proceeds of Crime (Northern Ireland) Order 1996. A financial institution may refuse to disclose information only on the grounds that the information is not in its possession or that it is not reasonably practicable for it to comply with the order.
Part V of the Act deals with counter-terrorist powers. Whereas Parts II, III and IV are predominantly designed for the prevention of terrorism, whether by investigation or by proscribing organisations, the emphasis of this Part is on individual terrorists. Section 40 defines a 'terrorist' as a person who has committed an offence under sections: Powers under Part V of the Act are to be exercised upon suspected terrorists.
These powers extend to include: powers to arrest without a warrant (s. 41); to search premises (s. 42); to search persons (s. 42); to stop and search (s. 44); to prohibit or restrict parking of vehicles on a road specified in an authorisation (s. 48); to control ports and borders (s. 53). Part V gives effect to Schedule 8 to the Act. The power of a police constable to arrest an individual on the grounds of suspicion of being a terrorist, without a warrant, may cause controversy, but the power is there. In fact, there was considerable debate over whether the power of arrest on suspicion only, and not on an actual offence, would be contrary to Article 5 (1) It is not possible here to go into the details of all legal issues pertaining to arrest without warrant, search of premises or holding interviews with a suspect; suffice to say that a government can always derogate from its Article 5(3) obligations (whereby an arrested person must be brought before a judicial authority promptly) and on the grounds of 'public emergency' (see further Brannigan and McBride v United Kingdom (1994) 17 EHRR 539). Incidentally, the period for which an individual may be initially detained under section 41 is 48 hours.
Under section 44, a senior officer may give a constable an authorisation whereby the latter may stop and search vehicles and pedestrians. A constable need not have any reasonable suspicion and the authorisation may be given orally or in writing as soon as possible. A constable's power to stop and search extends to include searching a vehicle, any passenger in the vehicle, any pedestrian and anything that may be carried by him. The period of authorisation shall not exceed 28 days. Terrorism must be controlled, if not abolished; furthermore, the preservation of peace and maintenance of order are the paramount objectives of the government. It is in the light of these objectives that one should consider the provisions of this Act, and the relevant provisions of the Human Rights Act 1998. Section 4 of the Human Rights Act provides that if a court of the United Kingdom is satisfied that a provision of primary or subordinate legislation is incompatible with a convention right, the court may make a declaration of incompatibility. Section 6 of the same Act provides that it is unlawful for a public authority, including a judicial authority, to act in a way which is contrary to or incompatible with a convention right. Terrorism per se is not an offence; it is the act of terror, whether actual or potential, which constitutes an offence. In considering the compatibility or incompatibility of the Furthermore, the emergency must be nation-wide in its effects; it need not be one in which the life of the nation is threatened with extinction; a breakdown of order in the organised life of the nation for the time being will do (see J E S Fawcett, The application of the European Convention on Human Rights, (1969), p. 249).
CONCLUSIONS
'Arrest' of a person whether with or without a warrant and proscription of an organisation may be carried out on actual activities threatening the life of the nation or the activities, actual or potential, for which the State has an obligation to give protection to the nation may be based on suspicion, which need not be well-founded. In the balancing act between suspicion proved to be wellfounded and suspicion proved to be unfounded, the latter is as weighty as the former, because the state has the primary responsibility for offering protection to its citizens by taking precautionary measures. A reasonable degree of suspicion will do. In fact, similar provision may be found in Article 5(l)(c) of the European Convention on Human Rights (see further S K Chatterjee, 'Terrorism and Certain Eegal Aspects of Human Rights ', International Relations (1980) , p.749-768 at 761). Part 2 of the Terrorism Act 2000 is in conformity with this provision. What is needed however is a balanced view of the two dimensions to the issues of 'suspicion' and 'protection', to try to ensure that neither the public authorities nor any organisations exceed their limits. 
